
 

Legal Alert

Discrimination Based on Off-Duty Cannabis Use Soon to be Unlawful in CaliforniaDiscrimination Based on Off-Duty Cannabis Use Soon to be Unlawful in California

Beginning January 1, 2024, California employers will be barred from refusing to hire a job
applicant or disciplining an employee because of their use of cannabis while off-duty and
away from the workplace, absent an exemption.

Medical cannabis use has been legal in California since 1996 pursuant to Proposition 215,
and recreational cannabis use was legalized in 2016 after the passage of Proposition 64.
Neither of these propositions, however, restricted employers from creating or enforcing
workplace policies pertaining to cannabis use. This will change as a result of AB 2188,
which was signed into law by Governor Gavin Newsom on September 18, 2022. 

AB 2188 amends the California Fair Employment and Housing Act (“FEHA”) to make it
unlawful for an employer “to discriminate against a person in hiring, termination, any
terms of employment, or otherwise penalizing a person” based upon:

1. The person’s use of cannabis off the job and away from the workplace, except for
preemployment drug screenings; and

2. An employer-required drug screening test that has found the person to have
nonpsychoactive cannabis metabolites in their hair, blood, urine, or other bodily
fluids.

AB 2188 is an outgrowth of the California Legislature’s concern that positive drug
screening for nonpsychoative cannabis metabolite is not indicative of actual on-the-job
impairment due to cannabis use. This is because testing for nonpsychoactive cannabis
metabolite does not measure levels of tetrahydrocannabinol (“THC”), which is the
chemical in cannabis that causes psychoactive effects and impairment. Drug testing that
detects nonpsychoactive cannabis metabolite only indicates that an individual has
consumed cannabis in the last few weeks, not that the employee is impaired at the time of
testing.

Employers Can Institute Drug-Free Workplace PoliciesEmployers Can Institute Drug-Free Workplace Policies

The California Legislature continues to recognize that employers have an interest in
maintaining a safe workplace. Hence, the new law does not affect an employers’ rights or
obligations to maintain a drug- and alcohol-free workplace. Employers can still prohibit
employees from possessing, using or being impaired by cannabis on-the-job.



Employers Are Allowed to Drug Test Job Applicants and Employees, With Limitations  Employers Are Allowed to Drug Test Job Applicants and Employees, With Limitations  

Employers are still allowed to require job applicants and employees to undergo a drug
screening as a condition of employment. The testing method used, however, must not
screen for nonpsychoactive cannabis metabolites. Similarly, an employer may not refuse to
hire or discipline an individual because the results of a drug test found nonpsychoactive
cannabis metabolites in their hair, blood, urine, or other bodily fluids.

The real problem employers will face is finding a drug test that will meet these
requirements. Currently, we are not aware of any drug tests that exist on the market that
can distinguish between psychoactive and nonpsychoactive components of marijuana.
While it is not entirely clear what types of tests are permissible, the new law explicitly
indicates that the following alternative tests would be allowed: (i) “impairment tests” that
measure an employee’s performance against their own baseline performance, and (ii)
tests that identify the presence of THC in a person’s bodily fluids.

Individuals Exempt from AB 2188 ProvisionsIndividuals Exempt from AB 2188 Provisions

The new law does not apply to the following individuals:

Employees in the building and constructions trades; and
Applicants or employees in job positions that require a federal government
background investigation or security clearance in accordance with regulations issued
by the United States Department of Defense pursuant to Part 117 of Title 32 of the
Code of Federal Regulations, or equivalent regulations applicable to other agencies.

Moreover, AB 2188 does not preempt state or federal laws which require employees or
applicants to be tested for controlled substances as a condition of employment, receiving
federal funding or federal licensing-benefits, or entering into a federal contract.

What Can Employers Do to Prepare for this Change?What Can Employers Do to Prepare for this Change?

As noted above, the new law does not take effect until January 1, 2024. In the meantime,
California employers can do the following to better ensure their policies and practices
comply with the new law:

Review and understand their written policies and practices pertaining to cannabis
usage.
Determine what changes to written policies and practices are necessary to comply
with the requirements of AB 2188. This may include: changing the drug test method
the employer currently uses to one that does not screen for nonpsychoactive
cannabis metabolites; amending policies relating to drug use to make it clear that
while they do not restrict an employee’s use of cannabis outside of work,
employees may not be impaired by cannabis while on-duty; and updating the
reasonable suspicion requirements to cover an employee’s impairment or use of
drugs on-the-job. The specific changes that may be needed will depend on each
employer’s own policies and practices, and employers should consult with a labor
counsel regarding recommended changes.
Make changes to all relevant written workplace materials to comply with the
requirements of AB 2188. Such written materials may include employee handbooks,
guidelines, policies, offer letters, and training materials.
Train all hiring managers, supervisors and employees who would be involved in
enforcing the policies and practices pertaining to cannabis usage.
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